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DEPARTMENT OF STATE REVENUE

LETTER OF FINDINGS NUMBER: 98-0597
Gross Income Tax
Calendar Year 12/31/96

NOTICE: Under IC 4-22-7-7, this document is required to be published in the Indiana Register and
is effective on its date of publication. It shdl remain in effect until the date it is superseded
or deleted by the publication of a new document in the Indiana Register. The publication of
this document will provide the generd public with information about the Department’s
officiad position concerning a specific issue.

ISSUE(S)

Gross Income Tax — Commisson Income

Authority: 1C6-2.1-1-10; 451AC 1-1-8; 451AC 1-1-17; 45 IAC 1-1-96

Taxpayer protests the incluson of commissons from renta receipts from a third party in its gross
income.

STATEMENT OF FACTS

Taxpayer operaes retall stores and through direct mal. An affiliate, A, included in the taxpayer's
consolidated return is aretaler that sdls from stores. Affiliate B that performs systems consulting isaso
included in the consolidated return. Taxpayer and affiliate A operate retall stores within the date.
Taxpayer filed an Indiana return that includes affiliates A and B. Upon audit it was discovered tha the
taxpayer falled to included high rate receipts from income from retallers who occupy space and sl their
goods in effiliate A’s stores.  Taxpayer protests and states that these sales are not subject to tax as it
was a licensng arrangement totaly dependent on sales and if no retail sdes were made, no remittance
was required to be made to affiliate A. Taxpayer states the retailers conducted business independently
of dfiliate A by sdling their own product, collecting heir own sdes tax and preparing their own Indiana
sdes and income tax returns. Taxpayer further dates the Indiana auditor is attempting to tax income
that has previoudy been taxed by the State of Indiana and the Indiana gross income tax liability on these
retall sdes rest with the third party retailers and their inclusion in Affiliate A’s Indiana income tax return
would result in the double taxation of these receipts.  Affiliate A opened Indiana retall storesin 1994
and 1995. In exchange for the use of pace a its retail locations, two companies were to remit a
percentage of their retall sdesto effiliate A.
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DISCUSSION

At issue is whether income received from a third party is subject to gross income tax. Taxpayer saes
that the Indiana gross income tax liability on these retaill sales rest with the third party retailers and their
incluson in effiliate A’s Indiana Income tax return would result in the double taxation of these receipts.

Taxpayer recaves rent income from retallers who occupy space and sdll thelr goods in affiliate A’s
doresin Indiana. At hearing, taxpayer states that the retailers pay a percentage of their sdesto afiliate
A. That incomeisdready included on line 10 of the Federd return.

IC 6-2.1-1-10 states:

“Receipts’, as applied to a taxpayer, means the gross income in cash,
notes, credits, or other property that is received by the taxpayer or a
third party for the taxpayer’ s benefit.

45 |AC 1-1-17 further states;

“Grossincome’ and “gross receipts’ mean the entire amount of gross
income received by ataxpayer. Thisincludesdl income actudly or
congtructively received, i.e., monies credited to the taxpayer by his
creditors, or paid to his creditors on his bendf by athird party.

45 | AC 1-1-28 defines rental income as follows:

Rental incomeis any payment, in cash or other form, for the possession

or use of red or tangible persond property for alimited period of time.
the gross receipts, without any deductions, derived from the lease or rental
of red or tangible persona property, whether actudly or congtructively
received, are taxable at the higher rate under 1C 6-2-1-3(g).

The Indiana Code and Regulations clearly dlow the department to tax rental and/or commission receipts
a the high rate of tax.

Taxpayer further believes the department is taxing it twice, once in Gross Income and again in Adjusted
Gross Income.

As can be seen from the audit and the 1 T-20 tax returns, taxpayer is taxed a the higher of grossincome
tax or adjusted grossincome tax, therefore, no double taxation hasincurred.

FINDING
Taxpayer's protest is denied.
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